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Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 
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* See the attached detailed Office action for a list of the certified copies not received. 



Attachment(s) 

1) ^ Notice of References Cited (PTO-892) 

2) CH Notice of Draftsperson's Patent Drawing Review (PTO-948) 

3) EH Information Disclosure Statement(s) (PTO/SB/08) 

Paper No(s)/Mail Date . 



4) O Interview Summary (PTO-413) 

Paper No(s)/Mail Date. . 

5) O Notice of Informal Patent Application 

6) □ Other: . 



U.S. Patent and Trademark Office 
PTOL-326 (Rev. 08-06) 



Office Action Summary 



Part of Paper No./Mail Date 20070323 



Application/Control Number: 10/517,903 Page 2 

Art Unit: 1638 

DETAILED ACTION 
Election/Restrictions 

1 . Restriction is required under 35 U.S.C. 121 and 372. 

This application contains the following inventions or groups of inventions which 
are not so linked as to form a single general inventive concept under PCT Rule 13.1 . 

In accordance with 37 CFR 1.499, applicant is required, in reply to this action, to 

elect a single invention to which the claims must be restricted. 

Group I, claim(s) 1-10, drawn to a non-transgenic domesticated L. esculentum plant 
having a flavonol content in the flesh of the fruit of said plant that is greater than 0.5 
ng/mgdwt. 

Group II, claim(s) 11-14, drawn to a method of making a non-transgenic L. esculentum 
plant expressing flavonol in the peel and flesh of the fruit of said plant comprising 
crossing wild Lycopersicon species that express CHI in the peel and that express the 
genes of the flavonol biosynthetic pathway in the flesh with a L. esculentum plant to 
produce a hybrid plant. 

Group III, claim(s) 15-25, drawn to a non-transgenic domesticated L esculentum plant 
comprising a genetic factor that up-regulates the flavonol biosynthesis pathway in the 
fruit flesh of said plant. 

Group IV, claim(s) 26-36, drawn to a non-transgenic domesticated L esculentum plant 
comprising a genetic factor that restores CHI expression in the fruit peel of said plant. 

2. The inventions listed as Groups l-IV do not relate to a single general inventive 
concept under PCT Rule 13.1 because, under PCT Rule 13.2, they lack the same or 
corresponding special technical features for the following reasons: The inventions are 
linked by the technical feature of flavonol content in the fruit of a non-transgenic 
domesticated L. esculentum plant. However, this feature is not special because it does 
not constitute an advance over the prior art. Crozier et al (J. Agric. Food Chem. 45: 590- 
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595, 1997) teach the flavonol quercetin in the fruit of non-transgenic domesticated L 
esculentum tomato plants (see, for example, page 592, Table 1). 

Because these inventions are distinct for the reasons given above and have 
acquired a separate status in the art because of their recognized divergent subject 
matter, restriction for examination purposes as indicated is proper. 

3. Applicant is reminded that upon the cancellation of claims to a non-elected 
invention, the inventorship must be amended in compliance with 37 CFR 1.48(b) if one 
or more of the currently named inventors is no longer an inventor of at least one claim 
remaining in the application. Any amendment of inventorship must be accompanied by 
a request under 37 CFR 1 .48(b) and by the fee required under CFR 1 .17(i). 

4. Applicant is advised that the reply to this requirement to be complete must 
include an election of the invention to be examined even though the requirement be 
traversed (37 CFR 1.143). 

5. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Keith 0. Robinson, Ph.D. whose telephone number is 
571-272-2918. The examiner can normally be reached on Monday - Friday 7:30 am - 
4:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Anne Marie Grunberg can be reached on (571 ) 272-0975. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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6. Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Keith O. Robinson, Ph.D. 
March 23, 2007 



DAVID H. KRUSE, PH.D. 
PRIMARY EXAMINER 




